
BACKGROUND GUIDE

Lok Sabha



PAGE: 1LOK SABHA BACKGROUND GUIDE

Letter from the Executive Board
Greetings Parliamentarians!

We feel privileged and honored to welcome you all to the Lok Sabha at

Epistemo MUN 2022. We are looking forward to working with you all and

ensuring a constructive debate. We hope that this simulation proves

fruitful to you and you take something valuable back from it. This MUN

aims at giving you a better and thorough insight into the working and

functioning of the UN and its sub-committees and the Lok Sabha. We

also hope that by the end of the MUN you will have a better

understanding of the MUN procedures, rules and objectives of the house

of the people and that you will be willing to participate in more such

MUNs.

NOTE: It is to be noted that the content of the background guide has

been made brief for a reason. We expect the delegates to refer to all the

resources listed in the background guide (at the very least) to have a

more holistic understanding of the topic. The background guide is not

supposed to be a comprehensive analytical guide on the agenda. It is

rather supposed to be akin to a kickboard - it will help you get into the

waters of research, but the swimming inside those waters is not going to

be aided in any way by the background guide. However, if the delegates

need any help with regards to the approach to research, they can feel

free to contact the Executive Board at any time. The Executive Board

looks forward to your presence at Epistemo MUN 2022. Happy MUNning

and Researching! 

Mohammed Shad [Speaker] WhatsApp: P# 6309545360

mshad3003.ms@gmail.com

Bilal Qadri [Deputy Speaker] WhatsApp : P# 9696246000
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1. Discussing the current status of the Union Territories

of Jammu & Kashmir and Ladakh with emphasis on :

 A. THE NEED FOR CONTINUING THE ARMED FORCES

SPECIAL POWERS ACT

 

B. STATUS OF PAKISTAN OCCUPIED KASHMIR, AND

CHINA OCCUPIED KASHMIR AND THE FOREIGN POLICY

ALIGNMENTS AND STRATEGY TO ACHIEVE INTEGRATION

OF PoK AND CoK WITH THE REST OF THE REGION AND

NATION :

 

2. Discussion on the need and viability of Article 356 of

the Indian constitution. 
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AFSPA is a colonial legislation{1} drafted by the British in the year 1942 to

suppress the Quit India Movement. Later the same ordinance was re-

invoked in the year 1947 to curtail the turmoil that had erupted in the

Eastern and Western borders of India because of partition{2}, West

Bengal, Assam, East Bengal and United Provinces{3}. These ordinances,

which later became acts, were repealed in 1957 but a year later, re-

enacted in Assam and Manipur as Armed forces (Assam & Manipur)

Special powers Act 1958 due to insurgency by the Naga National Council.

Gradually, the scope of the act was extended to all seven states of North

East. Later, the act was extended to Punjab and Chandigarh via the

Armed Forces (Punjab and Chandigarh) Special Powers Act in 1983. This

act was withdrawn in 1997. In 1990, the Armed Forces (Jammu and

Kashmir) Special Powers Act, 1983. This Act was withdrawn in 1997. In the

State of Jammu and Kashmir it was introduced in the year 1990. Even

Punjab and Chandigarh were under the influence of AFSPA in 1983{4}

withdrawn in the year 1997.* {1}Then referred as Armed Forces Special

Powers Ordinance 1942 {2} .An Agreement signed between the Interim

Governments of India and Pakistan with Lord Mountbatten as a witness.

Here the Muslim majority states on Eastern and Western side of the

border bifurcated from India and went on to become East and West

Pakistan {3}Today’s topography regions of Uttar Pradesh and Madhya

Pradesh were Western Province States {4}Khalistan Separatist/Secession

moments was one of the core causes as to why the regions of Punjab and

Chandigarh was under AFSPA.

Discussing the current status of the Union Territories of Jammu &

Kashmir and Ladakh with emphasis on : 

A. THE NEED FOR CONTINUING THE ARMED FORCES SPECIAL POWERS

ACT HISTORY OF AFSPA: 
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 Governor of the State and Central Government opine that the State

is under threat, sovereignty is under danger and if there is a need to

prevent an anticipated terrorist activity or riots and chaos go beyond

normal control, the above-mentioned authorities are empowered to

declare the respective part or full state as “disturbed area” and

implement AFSPA in the required regions 

The Act{7}gives Special powers to Army officers in disturbed areas to

kill any individual who is found violating the law or is a suspect of

violating the law{8}. 

The Act also gives powers to the armed forces to kill people who are

in an assembly of 5 or more if they are carrying weapons.

Arrest without warrant{9} 

Carry out search and seizure operations without the consent of

owner{10} 

Special Provisions of Armed Forces Special Powers Act 1958 – Salient

features:

Implementation of AFSPA, is an authority bestowed in the hands of the

Indian Parliament{5}, here the Indian Parliament grants special powers to

the armed forces to take charge of Disturbed Areas{6}and bring back law

and order situation back to normalcy.

{5}The authority is bestowed in the hands of Ministry of Home affairs to

declare areas as disturbed area and implement AFSPA 



PAGE: 6LOK SABHA BACKGROUND GUIDE

{6} According to Section3. Of AFSPA Act 1958 means -Powers to declare

areas to be disturbed areas – If, in relation to any state or Union Territory

to which this act extends, the Governor of that State or the administrator

of that Union Territory or the Central Government, in either case, if of the

opinion that the whole or any part of such State of Union territory, as the

case may be, is in such a disturbed or dangerous condition that the use of

armed forces in aid of the civil power is necessary, the Governor of that

State or the Administrator of that Union Territory or the Central

Government, as the case may be , may by notification in the Official

Gazette, declare the whole or such part of such State or Union territory to

be a disturbed area]. 

{7}Section 4 

{8}Though an initial warning needs to be issued by the Army officer in

charge of the district for law and order before carrying that action {9}As

per Article 22 of The Indian Constitution- It is an individual’s fundamental

right to be issued with a warrant and reasonable justification needs to be

provided by the authorities before arresting an individual. 

{10} As per Article 21 of The Indian Constitution – Right to life includes

Right to Privacy and Right to live in Dignity
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STATES UNDER AFSPA: 
1.ASSAM :
Assam was the first state in the country to come under the scanner of

AFSPA in 1958. In the year 1951 the Naga National Council{11}created a stir

for secession from India. The state{12}is still under the influence of

AFSPA, recently The Union Government saw the need for extension as

the National Register of Citizens process{13}.

2.MIZORAM:
The condition of the act in Mizoram is vague and unclear. The act has not

been “applied” in Mizoram, since 1986 when Mizo Accord was signed.

However, since there was no clarity, if this act was lifted from there,

AFSPA is more of a sleeping law in Mizoram. 

3.NAGALAND:
Implementation of AFSPA in this state existed much before the State

came into existence . Due to the talks with NSCN(IM) with the center

situation is gradually changing. 

4.JAMMU & KASHMIR AND LADAKH :
Jammu & Kashmir AFSPA, 1990 is an emergency law that gives legal cover

to the armed forces operating in disturbed areas from prosecution.

Twenty-five years after the Armed Forces Special Powers Act (AFSPA)

was implemented in Jammu and Kashmir, the law remains a bone of

contention in the militancy-hit state. Ambiguity shrouds the status of

the AFSPA even as several regional parties, including separatists, debate

the pros and cons of the law and up the ante against the government

which time and again has refused to repeal it.
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The law was first implemented on July 5, 1990, when the entire law-and

order machinery collapsed in the Valley and normal law was found

inadequate to tackle the rising graph of armed militancy. The then state

government declared the Kashmir Valley as a disturbed area under

section 3 of AFSPA. Later, on August 10, 2001, the J&K government

extended disturbed area provision to the Jammu province also. During

his six-year tenure, former chief minister Omar Abdullah constantly

demanded gradual withdrawal of the AFSPA from peaceful areas of

Jammu and Kashmir. However, the Indian Army rejected any proposal to

withdraw the AFSPA even from Srinagar, Budgam and Jammu, which

usually J&K Police, which is not covered by the AFSPA, protects. The

Army argues that the cover provided by the J&K Police and CRPF is just

one layer of security and for keeping these districts safe, "area

domination" operations by Army columns to keep militants at bay are

necessary. These operations, contends the Army, must be covered by

AFSPA. Several national political parties, including the Congress and the

BJP, also say that the armed forces should have the final say on the issue.

Both PDP and BJP - the partners of the coalition government in J&K -

have now conceded that they have historically held different views on

the AFSPA. The Common Minimum Programme (CMP) of the parties,

however, says that the government will examine the need for

denotifying the "disturbed areas" in the state. “This, as a consequence,

will enable the Union government to take a final view on the

continuation of AFSPA in these areas," the CMP states
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It is alleged that various soldiers are involved in the brutal acts of

rape{14} 

With Army having authority to kill individuals or assembly on mere

grounds of suspicion, there have been so many instances where

civilians have been killed without proper reasoning and justification 

Section 3 of the Act does mention about “Disturbed areas” but fails to

precisely define what constitutes a disturbed area.

Once an area or a state is declared to be disturbed the situation there

is in Pari Materia with that of Emergency provisions{15}where in the

actions of the armed forces are against the ambit of judicial review.

Carrying out illegal encounters, license to carry shoot outs and

Search and Seizure operations being carried out without prior notice

is a violation of Article 21

{11}The Naga National Council (NNC) was a political organization of Naga

people, active from the late 1940s to the early 1950s. Under the

leadership of Angami Zapu Phizo in the 1940s, it unsuccessfully

campaigned for the secession of the Naga territory from India and

creation for a sovereign Naga state. 

{12}An initiative by the Central Government to check the illegal

immigrants who are living in the state and classify as to who is a citizen

and who is not a citizen 

{13} State came into existence in 1961, previously it was considered as

Naga Hills district of Assam

CRITICAL ANALYSIS OF AFSPA: 
The United Nations, Amnesty International along with few members of

the Indian intellectual community, have narrowed down the critics of

AFSPA into: 
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 In terms of criminal trials all of India is strongly bound to follow the

procedure laid down in the “CrPc”{16}. But AFSPA overrides the

procedure enshrined in the CrPc. Contrary to the CrPc there are no

adequate guidelines as to how AFSPA needs to be implemented, how

certain procedures must be carried out. 

Analyzing the situation in the State of Jammu and Kashmir with

AFSPA being very aggressive and proactive compared to other naxal

affected states and looking at the growth of the rise of militant

groups, insurgency levels, riots with kids and women being involved,

ISIS Flags being hosted in the prime locations in the State Capital

Srinagar. It can be appraised that the Act has not been able to control

the insurgency levels to maintain law and order but contrary we see

that the reverse effect has happened where in more aggressive the

armed forces get the magnitude of riots too tend to increase

simultaneously. 

Due to aggressive and inhuman crackdown of AFSPA, the insurgents

and the Separatists {17}have been successful in recruiting people to

work against the government and especially in the State of Jammu

and Kashmir it has re- invoked a secessionist movement and youth

have started to join militant groups to avenge the human right

violations that has been carried out by the armed forces

{14}Thangiam Manorama Devi Case- A lady of a banned organization

being raped by a soldier for Assam Rifles in 2004 

{15}Art 352 Art 356 and 360 

{16}Criminal Procedure Code 

{17}Hurriyat league/Conference members of Jammu and Kashmir
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SUPREME COURT ON AFSPA: 
THE 2016 JUDGEMENT: 

Accountability is a facet of the rule of law.” This established legal principle

has acquired fresh significance after the Supreme Court ruled that the

armed forces cannot escape investigation for excesses in the course of

the discharge of their duty even in “disturbed areas”. In such notified

areas, security personnel enjoy statutory protection for their use of

“special powers”. While hearing petitions demanding an inquiry into 1,528

deaths in counter- insurgency operations and related incidents in

Manipur, the court has said the provisions of the Armed Forces (Special

Powers) Act and the purported immunity it offers to the use of force

“even to the extent of causing death” are not invincible. Such legal

protection, especially in a State that has been under AFSPA for nearly 60

years, must yield to larger principles of human rights, and no allegation of

the use of excessive or retaliatory force can be ignored without a

thorough inquiry. This is a requirement both of democracy and for the

preservation of the rule of law. The court has sought tabulated details on

62 specific cases in which there is some evidence that the deaths

involved were not genuine operational casualties but extrajudicial killings

or fake encounters. Even though the 85-page ruling draws its broad

principles from an earlier Constitution Bench verdict in Naga People’s

Movement of Human Rights (1997), it has special meaning in the present

context, with a growing body of opinion that AFSPA should be repealed

or amended.
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The court is not unaware of the circumstances prevailing in Manipur and

its neighboring States. What has caused consternation is the near-total

absence of any inquiry. In most cases, not even a first information report

has been registered, and in some, the cases are against the victims. The

court has acknowledged that additional powers have been given to the

armed forces to deal with terrorism effectively. However, it also made

clear that this cannot be an excuse for extrajudicial killings — whenever

such allegations surface, they must be investigated, regardless of

whether the person concerned is a dreaded criminal, terrorist or

insurgent. The court has reminded the authorities of the circumstances

in which the use of force, even to the point of causing death, is immune

from prosecution and the Army’s own list of dos and don’ts while

operating in a disturbed area. It has rejected the notion that every

person bearing arms in a disturbed area is ipso facto an “enemy”. The

occasion calls for an investigation into allegations of enforced

disappearances and extrajudicial killings, especially those already

documented or partially probed. It must give momentum to the demand

for the repeal of AFSPA as a necessary step to end impunity. Every death

caused by the armed forces in a disturbed area, whether the victim is a

dreaded criminal or a militant or a terrorist or an insurgent, should be

thoroughly enquired into, the Supreme Court held. This is to address any

allegation of use of excessive or retaliatory force beyond the call of duty,

the court said.
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COMMISSIONS ON AFSPA: 
1) Justice BP Jeevan Reddy Committee – It was a committee appointed in

the year 2004 to review the provisions of the Act in the North Eastern

States. As per the recommendations of this committee- The committee

opined that the AFSPA must be repealed and its appropriate provisions

should be included in the UAPA. Further the powers of the armed forces

should be clearly given a direction. The Committee also recommended

that grievance cells should be created in each district where such law is in

force. The report was endorsed by the 2nd ARC report also. But since the

conditions of the North East have not improved, the government of the

day did not take the report into consideration. 

2) Justice Santosh Hegde{18} Committee – The Honorable Supreme Court

had constituted this committee to investigate six separate cases of the

alleged AFSPA abuse in the State of Manipur. According to the report of

the committee, it was found that 5 out of 6 killings carried out by the

Assam rifles and the Manipuri Police force was fabricated. The Committee

also found that there was disproportionate force that was being used in

those areas where it was not declared as disturbed areas. Even the local

police serving in the rank of Head constable in the garb of AFSPA Law

performed duties beyond his jurisdiction and drastic misuse of immunity

was recorded. The Commission went on record to hold that in Jammu and

Kashmir AFSPA was necessary to achieve peace and hence it is

impediment and necessary. However, the Government is still yet to react

on the bill. 

{18}Former Judge Supreme Court of India and Chairman of Lokayukta

Karnataka 
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CONCLUSION : 
The onus is on the committee to decide whether laws like AFSPA can

promote India as a country by doing greater good for the greatest

number in terms of national security or will the human right violations

remain a thorn in the flesh divorcing the country away from its

constitutional principles.

B. STATUS OF PAKISTAN OCCUPIED KASHMIR, AND CHINA

OCCUPIED KASHMIR AND THE FOREIGN POLICY ALIGNMENTS AND

STRATEGY TO ACHIEVE INTEGRATION OF PoK AND CoK WITH THE

REST OF THE REGION AND NATION : 

Status of China occupied Kashmir [Aksai Chin]:
Aksai Chin (known popularly as China Occupied Kashmir) is a disputed

territory in the North-Western part of erstwhile Jammu and Kashmir.

The region covers the eastern portion of the larger Kashmir region (now

a part of union territory of Ladakh). [1] This region of strategic

importance to China as its National Highway 219 runs through this region.

This highway connects Xinjiang and Tibet Autonomous region. The

construction of the highway was one of the factors behind the Sino-

Indian war of 1962. The region also covers a region named Huoshaoyun

where a major lead-zinc deposit was found. The Chinese Government

started a mining development project in the region in 2017. Regardless of

the political change in the upper and lower houses of the Indian

legislature, India's position on Aksai Chin has remained the same. The

case for territorial integrity of India has been made time and again by the

Indian Government officials when the issue of Aksai Chin has been

brought up.
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[2] Recently, when the Indian Government declared that the special

status of the then state of Jammu and Kashmir was being revoked, the

Chinese government made a public statement claiming that such action

violates China's territorial sovereignty. 

[3] China, in a closed-door informal session of the UN Security Council on

the Kashmir issue held in the month of August 2019, also stated that the

change in status of the state of Jammu and Kashmir violated multiple

bilateral treaties that India has made with China with regards to keeping

peace in the region.[4] 

Status of Pakistan Occupied Kashmir (PoK): 
Pakistan Occupied Kashmir (referred to as Azad Kashmir by the Pakistani

Government) is a disputed territory on which both India and Pakistan

have staked claims since 1947. The region is said to be self-governing but

most of the world, including India, views it as a region administered by

Pakistan. Similar to the dispute with China over China Occupied Kashmir,

political change in the legislature of India has not had any significant

bearing on the position of the Indian government over the dispute.

India's stance on the issue and its history has been briefly articulated in

the following article by the Ministry of External Affairs: 

https://www.mea.gov.in/in-focus-article.htm

18971/The+Jammu+and+Kashmir+Issue 

Recently, however, the ruling party's top ministers and officials have

reiterated Indian positions in ways that have brought about increased

public scrutiny on the Government of India. [5] [6] It may be argued that it

is not the content of those statements but the timing of them which

have resulted in such increased public reaction. 

https://www.mea.gov.in/in-focus-article.htm%2018971/The+Jammu+and+Kashmir+Issue
https://www.mea.gov.in/in-focus-article.htm%2018971/The+Jammu+and+Kashmir+Issue
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The ruling party has made it clear that it shall take active steps to make

other nations take its claims of national sovereignty over the erstwhile

Jammu and Kashmir region seriously. This is reflected in their 2019

election manifesto's content relating to the issue where the Prime

Minister is quoted as saying : "India supports peace, but the country will

not hesitate to take any steps required for national security." [7] They

have taken legislative efforts towards the same end which included the

revocation of Jammu and Kashmir's special status. [8]

REFERENCES:
[1] https://www.mea.gov.in/rajya-sabha.htm

dtl/24595/Q+NO+2879MAP+SHOWING+A

KSAI+CHIN+AS+PART+OF+CHINA 

[2] https://www.mea.gov.in/bilateral-documents.htm?

dtl/20953/Q++3081+Stapled+visa +by+china 

[3] https://www.dawn.com/news/1498428 

[4] https://economictimes.indiatimes.com/news/politics-and-

nation/china-raked-up-s tatus-of-aksai-chin-at-unsc-informal-

session/articleshow/70747053.cms?utm_so

urce=contentofinterest&utm_medium=text&utm_campaign=cppst 

[5] https://www.geo.tv/latest/244638-china-to-support-pakistan-in-

unsc-over-occupi ed-kashmir-issue-qureshi 

[6] https://www.financialexpress.com/world-news/pakistan-says-china-

fully-supports -pakistan-in-approaching-unsc-over-kashmir/1672318/
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[7] https://eurasiantimes.com/china-will-support-pakistan-at-unsc-

over-kashmir-res olution-pakistan-fm/ 

[8] https://southasianvoices.org/trumps-south-asia-policy-strategic-

alignment-withpakistan-ambivalence-towards-india/ 

[9] https://www.thestatesman.com/india/russia-supports-india-

kashmir-1502787696. html 

[10] https://www.ndtv.com/india-news/us-backs-india-on-kashmir-

lawmaker-apologis es-for-trumps-embarrassing-claim-2073646 

[11] https://timesofindia.indiatimes.com/world/us/us-in-damage-

control-mode-after-t rump-flub-on-kashmir/articleshow/70339898.cms

[12] https://www.financialexpress.com/defence/history-repeats-itself-

why-russia-conti nues-to-support-india-on-kashmir-issue-at-the-

unsc/1680824/ 

[13] https://www.polygraph.info/a/indian-press-claims-russia-supports-

revocation-ofspecial-status-for-kashmir-/30113364.html

[14]http://www.associationdiplomats.org/Publications/ifaj/Vol12/12.4/IFA

J-12.4-Article %201-(F).pd

[15]https://www.researchgate.net/publication/232896071_Explaining_Sixt

y_Years_of_

India's_Foreign_Policy/link/56abc81808ae43a39809cd14/download 
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Further reading on the dispute between China and India over

China Occupied Kashmir:

 https://books.google.com/books?id=Qc25BwAAQBAJ&pg=PA157

https://www.questia.com/read/10466588

https://books.google.co.in/books?id=csbHAAAAIAAJ&redir_esc=y

http://www.rediff.com/news/2003/jun/20spec.htm

http://www.globalsecurity.org/military/library/report/1984/CJB.htm

http://www.globalsecurity.org/military/world/war/india-

china_conflicts.htm

http://www.people.fas.harvard.edu/~johnston/garver.pdf

https://books.google.com/books?

id=8eTzBwAAQBAJ&pg=PA164&lpg=PA164&dq=the

+occasional+explorer,+big-game+hunter

https://books.google.com/books?id=_bjADwAAQBAJ&pg=PA1

https://www.timesnownews.com/india/article/pok-aksai-chin-how-

china-and-paki stan-illegally-occupied-swathes-of-kashmir-and-

formed-aksai-chin-and-pok-pa kistan-occupied-kashmir/464542

Further reading on PoK: 
https://digitalcommons.law.msu.edu/cgi/viewcontent.cgi?

article=1126&context=king

https://elibrary.law.psu.edu/cgi/viewcontent.cgi?

article=1789&context=psilr 

http://greatgameindia.com/kashmir-conflict-anglo-american-

operation/

https://www.ndtv.com/india-news/india-opposes-move-to-change-

gilgit-baltistan -legal-status-1958946 
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https://www.firstpost.com/india/as-nda-mps-promise-to-reclaim-

pakistan-occupi ed-kashmir-a-look-at-regions-muddled-legal-status-

7139241.html

https://www.ajk.gov.pk/ajkmap

https://www.hrw.org/reports/2006/pakistan0906/3.htm

https://peacekeeping.un.org/en/mission/unmogip

https://search.archives.un.org/united-nations-commission-for-india-

and-pakistan -uncip-1948-1950

2. DISCUSSION ON THE NEED AND VIABILITY OF ARTICLE 356

OF THE INDIAN CONSTITUTION. 
SUMMARY: 

Article 356 of the Indian Constitution (AKA the “President’s rule”) is a

provision borrowed by both India and Pakistan from the British

“Government of India” Act of 1935. Since Independence, its powers have

been exercised 125 times. 

Article 356 is the provision in case of failure of constitutional machinery

in States. In its essence, it is the disbandment of state machinery and the

direct enforcement of the central powers (Union government). 

During the routine functioning of a state, it is governed by the Vidhan

Sabha, which is the State Legislative Assembly. It comprises of

democratically elected MLAs and is led by the Chief Minister, who is the

chief executive authority of the state. If 356 is imposed, the Centre

controls the State through the office of the State Governor. 
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Take complete control of the State by assuming all the powers

vested in the state. Effectively rendering the State Government

impotent. 

Declaring that the powers of the State Legislature will be exercised

under/by the Parliament. 

Suspending in whole or in part the operation of any provisions of this

constitution relating to any body or authority in the State Provided

that nothing in this clause shall authorise the President to assume to

himself any of the powers vested in or exercisable by a High Court, or

to suspend in whole or in part the operation of any provision of this

Constitution relating to High Courts

The state legislature is not able to elect a leader as the Chief Minister

for a time prescribed by the state’s governor. 

The breakdown of a coalition in the state government leads to the

CM having minority support in the legislature, and the CM is unable to

prove his majority within the time prescribed by the governor. 

A no-confidence vote in the legislative assembly leads to a loss of

majority. 

Postponement of elections owing to unavoidable reasons such as a

natural disaster, epidemic or war

Article 356 can be exercised when the President, on the report of the

State Governor, decides that a situation has arisen in which the

government of the state cannot be carried out under the provisions of

the Constitution. 

At his discretion the President may do one of the following:

When is the President’s Rule imposed? Historically it has been imposed

due to the following reasons: 
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Article 365. Which states that President’s Rule can be imposed if any

state fails to comply with all directions given by the Union on matters

it is empowered to.

If approved by both houses, the President's rule can continue for 6

months. It can be extended for a maximum of 3 years with the approval of

the Parliament done every 6 months. The president's rule can only be

extended over a year every 6 months if there is a national emergency

throughout India, the whole state, or part of the state or if the Election

Commission certifies that elections cannot be conducted in the state. It

can be revoked at any time by the President and does not need

Parliament's approval. Parliamentary approval is necessary for the

imposition of the President’s Rule on any state. The proclamation of the

President’s Rule should be approved in both Houses of Parliament within

two months of its issue. The approval is through a simple majority. 

Criticisms: 
The 1970s and 80s will be remembered for the most spiteful use of Article

356. From the year 1971 to 1984, it was used 59 times with the maximum

use being in the period of 1977-79 during which the Morai Desai

government ruled. It was used by the post-emergency Central

government as a vendetta against Congress-ruled state governments.

Later, Indira Gandhi returned the favour after storming back to power in

1980 and during the period 1980-84 it was used 17 times.T hough Article

356 had been misused even by Jawaharlal Nehru to dismiss the majority

Communist government of Kerala, Indira Gandhi is synonymous with

having used it as a weapon against state governments. Its frequency

increased sharply post-1967 when the Congress party lost power in

several states in India. 
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Article 356 was envisioned as a safeguard. To protect the unity of the

country and to promote peace. However, it gives extensive power to

the Centre which has misused it multiple times in the past. Its gross

overuse and exploitation by the ruling throughout history have led

many to critique this law. Fortunately, there are safeguards in place

that help curb its might. The most notable being the S.R. Bommai vs

Union Of India Case. In the S.R. Bommai case (1994), the Supreme

Court put forth strict guidelines for the imposition of Article 356.

 The proclamation (of the President’s Rule) is subject to Judicial

review on grounds of mala fide intention. (Deceptive/Bad intentions) 

The imposition of Article 356 should be justified by the center. 

The court has the power to revive the suspended or dissolved state

government if the grounds for the imposition is found to be invalid

and unconstitutional.

The state assembly cannot be dissolved before parliamentary

approval for the imposition of Article 356 and the President can only

suspend the assembly. 

Serious allegations of corruption against the state ministry and

financial instability are not grounds for the imposition of Article 356

Any action by the state government that leads to the security of

secularism (which is a basic feature of the Constitution) cannot be

grounds for the use of Article 356

In fact, Indira Gandhi during an emergency closed the judicial review of

even the Presidential order clamping Article 356 through the 38th

Constitutional Amendment. However, thanks to the 44th Constitutional

Amendment Act brought forth in 1978 by Morarji Desai, the original

Article 356, as envisaged by Dr. Ambedkar was restored. 

Safeguards: 
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Article 356 cannot be used to sort out any intraparty issues in the

ruling party. 

If the Ministry of the state resigns or is dismissed or loses the

majority, then the governor cannot advise the President to impose

this article until enough steps are taken by the governor for the

formation of an alternative government. 

The power under Article 356 is to be used only in case of exigencies. It

is an exceptional power. 

The Sarkaria Commission Report (1987) recommended that Article

356 should be used “very sparingly” and only as a last resort. 

The President’s proclamation of President’s Rule should include

reasons as to why he thinks the state cannot run normally. 

Whenever possible, the centre should give the state government

a warning before imposing Article 356. 

The Article should not be used for settling political scores.

The commission recommended the amendment of the article in

order for the President to be authorised to dissolve the state

legislature only after getting parliamentary approval. 

 

The Punchhi Committee recommended that the center should try to

bring only a specific troubled area under its jurisdiction and that too

for a brief period, not more than three months. 

The commission recommended that suitable amendments

should be made to incorporate the guidelines established by SC

in the Bommai case. 

Some other sources include: 
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The commission recommended that suitable amendments

should be made to incorporate the guidelines established by SC

in the Bommai case. 

The commission recommended the provision of a ‘Localized

Emergency’ which implies that the center can tackle issues at the

town/district (local) level without dissolving the state legislative

assembly while at the same time, performing the duty of the

Union to protect States as per Article 355

https://www.lawteacher.net/free-law-essays/constitutional-

law/judicial-review-under-article-356-constitutional-law-essay.php

Conclusion: 
Article 356 is a double-edged sword. It can be used to uphold our

constitutional values, however, it can also be used to destroy the fabric

of democracy as we know it. Your job in the committee will be to decide,

do we need this sword? If so, why and how do we use it without slashing

our blanket of democracy?


